CONSTITUTIONAL JURISPRUDENCE, POLITICS,
AND MINORITY LANGUAGE RIGHTS

DONALD J. LANGE*

This paper addresses the problem of which decision-making process
should resolve the constitutional question of minority language rights: the
judicial process or the political process?' The first part of the paper deals
with the possibility of impartial judicial decision-making, examining first,
the two principal criticisms of the constitutional jurisprudence of the Privy
Council and second, a recent American approach to fundamental values in
the American constitution. It is argued that neither Canadian nor American
scholarly literature has been successful in formulating an unassailable con-
stitutional jurisprudence of judicial impartiality. The second part of the
paper examines the constitution as a political document, considering the
views of the federal political parties on reforming minority language rights.
The paper concludes with an examination of the political reaity: Quebec’s
Official Language Act.

Constitutional Jurisprudence and Minority Language Rights
Impartial Judgments

Earlier in this century, Frank Scott discussed whether the Privy Council
or the Supreme Court of Canada should be the final appellate body for
preserving what he argued were constitutionally-guaranteed minority
language rights. He wrote that the ‘‘problem is how to secure absolutely im-
partial judgments in cases involving disputes between two sections of our
population divided by race into French and English, and by religion into
Catholic and Protestant.’’? Under a jurisprudential view which characteriz-
ed the constitution as a mere statute subject to the limits of statutory inter-
pretation, the Privy Council, according to Scott, interpreted the B.N. A, Act
“‘to safeguard not minority rights but provincial rights.’’?

Thus in City of Winnipeg v. Barret*, the Privy Council supported a
Manitoba act which abolished the denominational system of public educa-
tion established by law since the union, reducing to ‘‘within very narrow
limits the protection afforded by that sub-section® in respect of denomina-
tional schools.”’® In Maher v. Town of Portland,’, it refused to recognize
parish schools as demoninational schools in New Brunswick. In the
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MacKell case,® it held that Ontario separate schools could not select their
language of instruction. And in the Ziny case,’® it decided that Ontario’s
separate schools could neither give higher education, nor share in legislative
grants for that purpose without the express permission of the Council of
Public Instruction.

In the face of these decisions, Scott concluded that the belief at the time
that the Privy Council was the judicial protector of minority rights was a
“‘popular myth.”’'* He recommended the abolition of the Council as the
final appellate body in favour of the Supreme Court of Canada, arguing for
a number of reasons that the Canadian body would be more impartial, He
was aware that, although neither Maher nor MacKell went to the Supreme
Court of Canada for a decision, but rather directly from the provincial
courts to the Privy Council, the judgment of the Supreme Court in Brophy'!
favoured minority rights only to have its decision reversed by the Privy
Council and in Tiny the Supreme Court was equally divided on the issues.

Scott’s concern over the judicial reaction to minority rights in a con-
stitutional context is indicative of the view in democratic society that ‘‘the
judiciary bears special responsibility for protecting minorities from legisla-
tion injurious to them.’’'? The concern results from the fact that a political
struggle has been resolved through compromise in a legal document, the
constitution, and that document is, therefore, forever politically charged.'?
At the time the document is formulated there is a concern that the majority
may in the future employ its power, under democratic principles, with in-
sufficient respect for the minority, whether, for example, that minority be
the Anglophone in Quebec or the Francophone in Ontario and Manitoba.
As aresult, a constitution is adopted which safeguards against the danger of
democracy by insulating from the vacillations of the political process cer-
tain interests which are thought to be fundamental to achieving the resolu-
tion of the political struggle. In the Canadian context these may be that
both the Anglophone in Quebec and the Francophone outside of Quebec
enjoy certain language rights independent of the beliefs of the legislative
majority of any particular Parliament or provincial legislature. The con-
stitutional provisions which define the limits of majority power, however,
are not self-enforcing. There is always the danger that the majority may act
in defiance of their constitutional limits, thereby oppressing a minority. The
provincial legislation giving rise to the Manitoba Schools Question, the On-
tario Schools Question and Quebec’s language policy come immediately to
mind. There is a need, therefore, to enforce the limitations that the constitu-
tion imposes on legislative authority. Judicial review of the constitution is
often seen as the authority to enforce these limitations.
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Scott does not dispute this need. The problem, as he sees it, is how the
judicial review of the constitution will achieve impartial judgments when
confronted with the matter of minority language rights. The difficulty is
that when the constitutionality of provincial legislation respecting minority
language rights is challenged the issue is not whether unconstitutional
legislation should be enforced, but whether the legislation is unconstitu-
tional. A dispute about the meaning of the constitution is at the heart of the
controversy. The jurisprudential perspective from which the constitution is
approached will invariably play a considerable role in defining the meaning
of the constitution. If it cannot be established that one jurisprudential ap-
proach is more impartial or more objective than the others, then the need
for judicial review of the constitution should be disputed. The question
arises ‘‘why courts, rather than legislatures, should have final authority to
resolve controversies about the meaning of the Constitution.’’'*

Moreover, if one jurisprudential view is not uncategorically more im-
partial than another, the judicial decision which results from it will in-
evitably be all that more unacceptable to the losing party. It creates a
“‘credibility gap’’'* between the rights which the constitution proclaims and
the reality of the practice in suppressing them.

For example, earlier in this century, the Ontario Legislature, assuming
language of instruction to be a matter within its competence, imposed
definite restrictions on the use of French as a medium of education and on
the teaching of French as a language. The matter was reviewed by the Privy
Council in MacKell. Their Lordships held that the local school boards in
Ottawa could not determine the language of instruction in their schools
because of a language reguiation of the Ontario Council of Public Instruc-
tion which effectively eliminated the use of French as a language of instruc-
tion in the province. Section 93(1) of the B.N.A. Act did not apply since
‘‘the class of persons to whom the right or privilege is reserved must . . . be
a class of persons determined according to religious belief, and not accor-
ding to race or language.” '¢ In other words, even if a religious group forms
at the very same time a particular linguistic group, only the rights which it
enjoys as a religious group are protected by 5.93(1).

The response of the minority to what it thought had been preserved by
the constitution was predictable. Senator Belcourt wrote of the decision a
little later:

Is it conceivable that, when delegating to the Provincial Legislatures the powers
of sec.93 of the B.N.A. Act, the Imperial Parliament for one moment contemplated
that such a provision would or could be invoked for the purpose of justifying the
abolition anywhere in Canada of the right to the use or the teaching of the French
language, one of the official languages of the Dominion, a right which the Imperial
authorities have at all times fully recognized and protected? Nor is it conceivable
that the French-speaking population of Canada, one-third of the whole, would not
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have at once and indignantly refused to join Confederation with such a power
alloted to the provinces."’
In response to what may have been a justifiable outburst, Berriedale rebut-
ted the Senator calmly and briefly by stating that ‘‘the Legislatures in
Canada are free within their sphere to interpret the limits which they should
put on the exercise of their powers, and the Law Courts have admitted their
right . .. "'®

The minority Francophones in MacKell clearly did not believe that the
meaning of the constitution had been correctly construed by the Privy
Council. According to Senator Belcourt, the rights which the constitution
proclaimed were being suppressed in practice. Undoubtedly, the Fran-
cophones shared Scott’s suspicion that a Protestant and English final ap-
pellate body was less than impartial. Scott thought that more impartial
judgments would be achieved if the final appellate court was the Supreme
Court of Canada, arguing, among other things, that the Supreme Court
would less likely be a prejudiced court than that of the Privy Council “‘since
the former must have at least two members who are appointed from the Bar
of Quebec, and who thus speak for the minority, whereas the latter is
almost certain to be entirely Protestant.’”'®

More recently, a member of the Liberal government took the question
of obtaining impartial judgments through a more politically balanced court
to its logical conclusion. Marc Lalonde, then Minister of State for Federal-
Provincial Relations, defended a decision by the Prime Minister not to in-
itiate a direct federal challenge of the Charter of the French Language*°
(hereinafter referred to as the Official Language Act) in the Supreme Court
of Canada even though the federal government thought that the Acf abridg-
ed certain fundamental rights. He argued that a challenge to the constitu-
tionality of an aspect of the Acf by a private party in the Quebec courts
would be far more effective. He reasoned similar to Scott ‘‘that three of the
nine Canadian Supreme Court justices are francophones, whereas most of
the judges in Quebec are French-speaking.’’?! His strategy is that if a
chapter of the Act is held to be unconstitutional at the Quebec court level,
and on appeal to the Supreme Court of Canada the Quebec court decision is
subsequently upheld, then the appearance of impartiality is stronger when
compared to a direct federal government challenge in the Supreme Court.?*
Whether there is real rather than apparent impartiality in this approach is
another question,

This strategy has been successful in contesting one aspect of the Quebec
legislation. It was held recently in the Quebec Superior Court decision in
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Blaikie v. A.G. of Quebec®® that the province was not acting within its
legislative competence when it enacted Chapter I1I of the Official Language
Act since that chapter makes French the official language of the courts and
the National Assembly in Quebec and therefore contradicts s.133 of the
B.N.A. Act. That decision, together with R. v. Forest** was appealed to the
Supreme Court of Canada which upheld the decision of the Quebec court,
noting that ‘‘on matters of detail and history, we are content to adopt the
reasons of Deschénes C.J. as fortified by the Quebec Court of Appeal.”’?*

Lalonde’s strategy, however, would be unlikely to succeed in regard to
the education provisions of the Official Language Act in view of the deci-
sion of the Quebec Superior Court in the Protestant Schools case.*¢ There
the Protestant School Board of Montreal unsuccessfully challenged the con-
stitutional validity of the education provisions of Quebec’s previous Of-
Sicial Language Act (Bill 22).?” The decision was not appealed since Bill 22
was subsequently replaced by Bill 101. A challenge to the constitutional
validity of the education provisions of the new Official Language Act is
likely to suffer the same fate in view of the formidable decision in MacKell,
In the Protestant Schools case, MacKell was held to be valid in Quebec as
well as in Ontario.

According to Deschénes, C.J., the MacKell decision applied to Quebec
because of the virtual identity of the two provinces’ early statutes on educa-
tion: the Lower Canada Act of 1861?%* and the Upper Canada Act of 1859,%
especially in regard to the general duties of the Council of Public Instruc-
tion in both statutes, The statues empowered the Council to make regula-
tions ‘“‘for the organization, government and discipline of Common
Schools’> and for ‘‘the classification of Schools and Teachers.’’3°
Deschénes, C.J., stated that under both Acts the commissioner and local
trustees had administrative power in respect to teachers and course
materials but that this was subject to the regulations of the Council of
Public Instruction. He was aware that in the Lower Canada Act there were
references to the French and English languages in regard to the choice of
books (5.21(4)) and the qualifications of teachers (s.110(5)) but immediately
qualified this observation by noting that these references were only a
recognition on the part of the legislature of the fact that there were two
languages in the province at the time. This societal fact he maintained was
not a law of society and added nothing to the meaning of a denominational
school. Nor did it specifically extend the powers of the commissioner or the
local trustees to choosing the language of instruction.

23, (1978), 85 D.L.R. (3d) 252 (Que. S.C.).
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Although Deschénes, C.J. did not give reasons for his observation,
there is strong support for it in s.21(4) of the Lower Canada Act which pro-
vides for the selection of books, etc. ‘‘due regard being had in such selection
to Schools wherein tuition is given in French and to those wherein tuition is
given in English.”’” The ‘‘due regard’’ clause is not cast in the same way as
the immediately following restriction in the subsection on the Council’s
power, a restriction which is no doubt legally binding: ‘‘this power shall not
extend to the selection of books having reference to religion or morals.”’
The ‘“due regard’’ clause, therefore, is not a legally binding clause. If this is
the case, then it is the Council of Public Instruction which has control over
the regulation of the course of materials (s.21(4)) and indirectly over the
course of study (s.65(2)). Therefore, it has control over the language of the
materials and thus the Lower Canada and the Upper Canada statutes are in
pari materia.*' In addition, as held in MacKell the dissent has always been
connected to religion, not language. Deschénes, C.J. supported this view by
quoting from s.71 of the Education Act®*? that the right to dissent was exclu-
sively connected to ‘‘a religious belief different from that of the
majority.”’* '

If the Protestant Schools case were to come before the Supreme Court
of Canada how would the Anglophone community react? By virtue of the
doctrine of stare decisis the Supreme Court of Canada would be faced with
a judicial review of the constitution based on Privy Council constitutional
jurisprudence. Would the decision be impartial? Would it be purely
political? The Anglophones might be as outraged as Senator Belcourt was
regarding the outcome of MacKell. What jurisprudential approach would
we recommend that the Supreme Court of Canada adopt in its review of the
constitution respecting minority language rights?

Canadian Constitutional Jurisprudence and Minority Language Rights

The most obvious place to start is to attack the constitutional
jurisprudence of the Privy Council for its unwillingness to treat the con-
stitutional document as anything more than a statute. In his study on the
critics of the Privy Council, Cairns’* has outlined two jurisprudential ap-
proaches to construing the constitution: the fundamentalist and the con-
stitutionalist approaches. The constitutionalist approach is characterized as
flexible and pragmatic, seeking to keep judicial review of the constitution
up to date. The fundamentalist approach criticizes the court for not pro-
viding ‘‘a technically correct, logical interpretation of a clearly worded

31.  The Protestant School Board attempted to distinguish s.119(4) and 5.21(3) on the ground that in the French version of
the two Acts ‘gouvernment’ is used in the Upper Canada text and ‘gouverne’ in the Lower Canada text. Since
‘gouverne’ had a more restrictive meaning than ‘gouvernment’ at the time, it was submitted by the appellants that the
Lower Canada statute ought to be interpreted strictly, This argument was not accepted by the court due to the priority
at the time of the English version, It is one of several put forward by P.T. Howard, J. Martineau, P.M. Laing, and F.R.
Scott in Report of the Legal Ci ittee on Ci itutional Rights in the Field of Education in Quebec to the Protestant
School Board of Greater Montreal (1969); see also Supplement (1969) and Second Supplement (1973). Their views are
criticized and others put forward in a study at the University of Montreal. See F. Chevrette, H. Marx, and A,
Tremblay, Les Problémes Constitutionnels Posés par la Restructuration Scolaire de L ile de Montréal (undated). See
also H. Marx, Avis sur Quelques Points de Droit Constitutionel (1975).

32. R.S.Q., 1964, c.235.
33, Supra n.26, at 450.
34. A.C. Cairns, “The Judicial Committee and Its Critics’* (1971), 4 Can, J. Pol. Sci. 301.
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document.’’*s It places its emphasis on the literal meaning of the constitu-
tion together with considerable reliance on historical materials. In reviewing
the Privy Council decisions in the minority language rights problem, the
fundamentalist would claim that the Privy Council either got its history
wrong or misinterpreted the clear phraseology of the constitution.

Cairns favours the constitutionalist approach. To his mind the fun-
damentalist approach is unsatisfactory because it relies heavily on historical
material to establish its interpretation of the constitution with the result that
it has two weaknesses: (1) the meaning of the constitution is fixed by the
limits of pre-Confederation history without regard to contemporary socie-
ty, and (2) it can be invoked to support almost any cause.

The constitutionalist approach, however, has judicial realism. In ap-
preciating the impossibility of being completely faithful to a one hundred
year old document and the undesirability to do so in contemporary society,
it recognizes the need for a policy role for the courts in judicial review of
constitutional provisions. Its failing, as Cairns conceives it, is the inability
of those who support it to develop normative and analytical principles by
which the judicial role in constitutional review may be implemented. As
Sandalow points out in his discussion of judicial protection of minorities,
‘‘once constitutional law is loosed from its moorings in the historical docu-
ment’’ it is necessary to establish ‘‘the process by which the norms to be ex-
pressed in constitutional law should be constructed.’’?¢ The constitutionalist
approach has failed to do this.

Cairns’ bifurcation of the critics is no doubt helpful in organizing the
volume of criticism on the constitutional jurisprudence of the Privy Coun-
cil. It is, however, only a rough division and it would not be surprising to
find that it is not always perfectly applicable.

Conklin, in a recent attempt to establish ‘‘impartial judgments’’ in the
field of minority language rights, makes use of aspects of both approaches.
His paper concerns the interpretation of s.133 of the B.N.A. Act which ex-
pressly protects the use of French and English in the proceedings of the fed-
eral courts, the Federal Parliament, and the Quebec Legislature.*” In main-
taining that the nature of the Canadian constitution is more than a docu-
ment, Conklin argues that there is a need for the establishment of normative
pre-suppositions on constitutional analysis. These normative pre-supposi-
tions, he argues, are the basis of the constitutional obligation found in the
constitution and are revealed in the ¢‘customary constitutional law’’3® of the
period. Although he does not establish any criteria for deciding the validity
of a customary constitutional right, other than the fact that it must have
been ‘‘consistently acknowledged over a lengthy period of time,’’*® he pro-
ceeds to a lengthy historical analysis of the constitutional obligation with
respect to language in pre-Confederation Canada.

35, Id., at 302.
36.  Sandalow, supra n.12, at 1194,

37.  W.C. Conklin, ‘*Constitutional Ideology, Language Rights and Political Disunity in Canada’’ (1979), 28 U.N.B.L.J.
39.

38.  Id., at 40.
39.  Id., at 50.
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His analysis leads him to the conclusion that s.133 ‘‘did not create a
new constitutional rule’’ but acts as ‘‘reliable evidence of the nature and ex-
tent of the State’s constitutional obligations.’’*® He argues that it is reliable
evidence ‘‘because of the ‘sense of obligation’ which institutional history
had consistently demonstrated toward the French religion, laws, customs
and language over a hundred year period.’’*' The fundamentalist approach
is evident here. Historical material is being heavily relied on to establish that
s.133 protects the use of French and English in the courts and Parliaments.
The narrow and clear language of the section, however, suggests that Con-
klin’s conclusion will be free from Cairns’ criticism of the fundamentalist
approach that ‘‘legal scholars have displayed an ingenious ability to locate
evidence for the kind of intentions they sought.”’*?> Contrary historical
evidence is unlikely to be persuasive.

There is still a more fundamental point to Conklin’s analysis which
eliminates Cairns’ second criticism that the fundamentalist approach fixes
the limits of the meaning of the constitution to pre-Confederation history
without regard to contemporary society. In questioning why s.133 was so
narrowly drafted so as to cover only the proceedings of federal courts,
Federal Parliament and the Quebec Legislature, Conklin argues that ‘‘the
courts and the Legislature constituted the major political institutions in
1867 wherein the citizen’s rights were burdened or enlarged.”’** From this
observation he then proceeds in the manner of Cairns’ constitutionalist who
urges for a flexible and pragmatic approach in order to keep the constitu-
tion modernized. He points out that the ‘‘dimensions of power which the
Legislature and the Courts formerly exercised over the individual have
gradually shifted to large, complex governmental bureaucracies and to cor-
porate decision-makers.’’** He, therefore, concludes that the ‘‘normative
pre-suppositions’’ underlying s.133 also ought to have applied to the new
political institutions as they evolved, that is, to the government bureaucracy
and the large corporations. The implementation of this conclusion does not
appear to be denied by Laskin, C.J.C. in Jonesv. A.G. of Canada where he
states:

Certainly, what s.133 itself gives may not be diminished by the Parliament of

Canada, but if its provisions are respected there is nothing in it or in any other parts

of the British North America Act, 1867 (reserving for later consideration 5.91(1))

that precludes the conferring of additional . . . obligations respecting the use of

English and French if done in relation to matters within the competence of the enac-

ting Legislature.**

The strength of Conklin’s analysis of the section lies in its ability to mix
historical impartiality and modernity, Normative pre-suppositions are
established by history and given a modern relevance. For the constitu-
tionalist, it provides a normative framework which was lacking. For the
fundamentalist, it escapes a two-pronged weakness. The question arises
whether his constitutionalist-fundamentalist approach can also apply to
minority language rights in the issue of language of education under s.93 of

40. Id., at 58.

41.  Ibid.

42.  Supran.34, at 335.

43, Supran.37, at 60.

4. Id, at 6l.

45.  (1975), 45 D.L.R. (3d) 583 (S.C.C.), at 591. See also A.G. of Quebec v. Blaikie, supra n.25.
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the B.N.A. Act. The problems posed by s.133 are straightforward in com-
parison to those of 5.93. Under s.133 there is little dispute about what the
minimum guarantee of language rights are, since the language of the section
is narrow and clear; it is the maximum guarantee that is the controversial
question. Under 5.93 the question is whether there is any guarantee of
language of education rights at all in view of the MacKell and Protestant
Schools cases.

It is not the scope of this paper to attempt in Conklin’s manner to
establish a customary constitutional right to a choice of language of educa-
tion through a lengthy historical analysis of the right in pre-Confederation
Canada. There are, however, points of interest which should be addressed
in any future historical analysis.

First, unlike the text of s.133, the text of s.93(1) arguably favours an
analysis of ‘‘customary constitutional law.”’ Lefroy makes this point in his
discussion of denominational privileges.*® In dealing with the 5.22(1) of the
Manitoba Act,*’ which is equivalent to s.93(1) of the B.N.A. Act, the Privy
Council in City of Winnipeg v. Barrett*® discussed the implication of the ad-
ditional words ‘‘or practice’’ to the Manitoba section.*® It stated that it was
not easy to define precisely what the addition meant; however, ‘‘the word
‘practice’ is not to be construed as equivalent to ‘custom having the force of
law’.”’*® Lefroy argues that the implications of this obiter comment for
5.93(1), which reads ‘‘right or privilege by law’’, is that the words (and those
of the Manitoba section) ‘‘must at least mean a right by ‘custom having the
force of law’.”’%!

Second, there is the question of the level of education to which the
customary constitutional right would apply, assuming that such a right ex-
ists. This point is similar to the minimum/maximum guarantee issue of
$.133. If it is established that the customary constitutional right existed in
pre-Confederation Canada and was enjoyed at primary and (perhaps)
secondary school levels, it may be argued under Conklin’s thesis that in con-
temporary society it should also apply to tertiary education. This conclusion
may be in conflict, however, with the Tiny case,*? if that case is applicable
to Quebec. There the Privy Council held that the Ontario separate schools
could neither give secondary education nor share in legislative grants for
that purpose without express permission of the Council. It may be contend-

46. A.H.F. Lefroy, ‘‘Annotation — Schools — Denominational Privileges — Constitutional Guarantees’ (1915), 24
D.L.R. 492.
47. Supra, n.5.
48. Supra, n 4.
49,  E. Sherrill makes the following comment as to the addition of the words ‘‘or practice’ (The Imperial Factor in the
Manitoba School Question (1970), dissertation at Vanderbilt University, at 838-89):
Section 22 of the Manitoba Act of 1870 (Appendix II) was patterned after section 93 of the British
North America Act of 1867, and for the most part the wording was the same. The significant difference
was that Catholics in Manitoba were granted what Catholics in the maritime provinces had been denied in
London in 1867, Whereas section 93 of the British North America Act of 1867 protected only those
denominational schools which existed by law at or after the union, section 22 of the Manitoba Act was in-
tended to protect denominational schools which existed by law or practice at the union. Ritchot wrote in
the margin of the draft copy of section 22, ‘‘This clause being the same as the British North America Act
confers, as | interpret it, a fundamental principle, the privilege of separate schools to the fullest extent,
and in that is in conformity with Article 7 of our instructions.’’ It is likely the phrase ‘‘or practice’’ was
added by Ritchot in consideration of a controversy developing in New Brunswick, where Catholics feared
the loss of separate schools enjoyed by custom but not recognized in law.
50.  Supran.4, at 453.
51.  Supra n.46, at 494,
52. Supran9.
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ed that this decision is valid in Quebec as well as in Ontario since the powers
of the Council in Lower Canada are drawn in substantially the same terms
as those of the Council in Upper Canada, as regards the making of regula-
tions for the ‘‘organization, government and discipline’’ of the schools and
the *‘classification’’ of schools, trustees, and school libraries.** According
to their Lordships, these expressions ‘‘imply a real control of the separate
schools’’** which includes the power to determine the grades of education.

Third, consideration would have to be given to whether the customary
constitutional right enjoyed at the time was to be limited to English and
French, Catholic and Protestant, or whether it is to be extended to other
ethnic, religious and linguistic groups in our contemporary society. The
rights which are protected by s.93(1) are ‘‘with respect to denominational
schools.’”’ The importance of the consideration is that if ‘‘denomination”’
only applies to Francophone and Anglophone Christians and Chapter VIII
of Quebec’s Official Language Act is held to be ultra vires, then the Quebec
government could still enforce its language of instruction policy in regard to
non-Christians.

The immediate reaction is that only Protestants and Roman Catholics
were protected at Confederation by s.93(1) and that, therefore, only Chris-
tians are protected. This is clear from the fact that ‘‘any class of persons’’
originally read ‘‘Protestant and Catholic minority’’ in 5.43(6) of the Quebec
Resolution, and from the fact that similar references are made in 5.93(2)
and (3). Perron v. School Trustees of the Municipality of Rouyn and A.G.
of Quebec in fact relies on 5.93(2) to conclude ‘‘that the religious denomina-
tions alluded to are solely those of the Catholics and of the Protestants.’’**
Perron, moreover, also refers to the terms ‘religious majority’’ and ‘‘relig-
ious minority’’ defined in the Education Act* as meaning ‘‘Roman Catho-
lic and Protestant majority or minority as the case may be.”’ This defini-
tion, though a post-Confederation addition to the law, is declaratory of the
old law in view of the Supreme Court of Canada decision in Hirsch v. Pro-
testant Board of School Commissioners of Montreal.*” where the Court
held that the educational system in force in Quebec at Confederation per-
mitted dissent only to these two Christian denominations. The Privy Coun-
cil did not disagree with this view.*®

There is, however, an argument to be made for a wider interpretation to
include non-Christians. This could be developed from the dicta in the Privy
Council decision of Maher v. Town of Portland*® where ‘‘parish schools”’
in New Brunswick were held not to be denominational and, therefore, not
protected by s.93(1). In his judgment, James, L.J., defined the meaning of
“‘denominational schools’’ in an unrestrictive fashion: ‘‘a ‘denominational
school’ must ex vi termini mean a school established by and exclusively

53. Upper Canada Act, 5.119(4); Lower Canada Act, 5.21(3).
54, Supra n.9, at 387.
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belonging to a particular denomination. There might be a denominational
school for Mahommedans or Parsees”’.¢® The Privy Council also used the
1861 definition in Webster’s Dictionary: ‘‘a class, a sect, particularly of
Christians.’’¢',

American Constitutional Jurisprudence and Fundamental Values

It has been mentioned that Cairns rejects the fundamentalist approach
in favour of the constitutionalist approach, critical, however, of the fact
that the critics of the Privy Council who espoused the constitutionalist ap-
proach ‘‘did not develop a consistent and meaningful definition of the
judicial role in constitutional review.’’s? While there has been little interest
in Canada in constitutional review, this certainly has not been the case in the
United States. As Hart recently commented: ‘‘American jurisprudence . . .
is marked by a concentration, almost to the point of obsession, on the
judicial process, that is, with what courts do and should do, how judges
reason and should reason in deciding particular cases.’’¢* His observation is
especially accurate with respect to their constitutional jurisprudence. The
‘““most abiding problem of our public law’’, Wechsler states, ‘‘[is] the role
of courts in general and the Supreme Court in particular in our constitu-
tional tradition; their special function is the maintenance, interpretation
and development of the organic charter . . . that declares itself the ‘supreme
law’,”764

Since the constitutionalist approach has not formulated a constitutional
jurisprudence which we may examine, it may be helpful to turn to the
American literature on the subject. The American literature may articulate
general principles which, when applied in the Canadian context, will lead to
impartial judgments when the Supreme Court of Canada is confronted with
the problem of minority language rights in the B.N.A. Act.*

Our initial reaction is that we are faced with a vast body of literature on
constitutional jurisprudence arguing that the source of decisional norms is,
for example, the ‘‘original intent’’ of the constitutional text, or the
language of the text itself, or the structure of government ordained by the
constitution, or some metatextual source of value such as ‘‘conventional
morality.”” The variations in approach are considerable. Like Cairns in
Canada, however, there are American commentators who have discovered
basic threads in the arguments which roughly separate the literature into
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two opposed and conflicting prescriptions for the judicial role of constitu-
tional review.

In their recent articles on constitutional jurisprudence Perry*® and Ely*’
dichotomize the approaches into the textual or interpretivist approach and
the functional or noninterpretivist approach. The former approximates
Cairns’ fundamentalist category while the latter his constitutionalist
category.

By the interpretivist approach, Ely refers to the belief that constitu-
tional decisions should be derived from values that ‘‘are stated or very clear-
ly implicit in the written Constitution.’’¢® By the textual, Perry means the
approach where the text of the constitution is considered ‘‘as a source both
of particular values and of a particular governmental structure, and inter-
preted, where necessary, in the light of any clarifying original understan-
ding of the framers.’’*® These approaches are analogous to Cairns’ fun-
damentalist approach which “‘imposed on the courts the task of faithfully
interpreting a document in terms of the meaning deliberately embodied in it
by the Fathers of Confederation.”’”® '

Ely compares the interpretivist approach to positivism and he considers
one form of noninterpretivism to be natural law.”' The noninterpretivist ap-
proach must go beyond the set of references posited under the interpretivist
approach ¢‘to enforce values or norms that cannot be discovered within the
four corners of the document.’’”? There must be a ‘‘substantial injection of
content from some source beyond the documentary language and the
discoverable intention of those who wrote and ratified it.””’* We are,
however, not free to make the constitution mean whatever we please for Ely
insists that a constitutional decision must be rooted in the constitution,”
though he does not explain how extra-constitutional factors can be so
rooted.

Perry’s functional approach is similar. The functionalist finds the text
of the constitution ‘‘deeply relevant’’ and not to be ignored; however, it is
‘““not necessarily decisive.”’”* Perry states that a ‘‘governmental action not
invalid in terms of the constitutional text nonetheless may be constitutional-
ly invalid in terms of values not referable to the text.’’’¢ Similarly, Cairns’
constitutionalists were opposed ‘‘to the narrow statutory approach official-
ly adopted by the Privy Council.”’’” They argued for ‘‘incorporating a
broader range of facts into the judicial decision-making process’’’® in order
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to keep the B.N.A. Act up to date. Scott supported the functionalist-
noninterpretivist approach praising the ‘‘clear recognition” by the
American courts ‘‘that a constitution is primarily intended, not to rivet on
posterity the narrow concepts of an earlier age, but to provide a living tree
capable of growth and adaptation to new national needs.””

It has been noted that Cairns favours the constitutionalist approach but
criticizes it for failing to develop ‘‘a carefully articulated philosophy of the
judicial role’’®® in constitutional review. We seek such a jurisprudence in
order to discover general principles which, when applied to the problem of
minority language rights in the B.N.A. Act, will lead to impartial constitu-
tional decision-making. In the American literature Ely attempts such a task.
His recent articles attempt to lay a foundation for the constitutionalist-
noninterpretivist perspective to develop a ‘‘principled approach’’®' not only
in regard to constitutional jurisprudence generally, but also in regard to
discovering fundamental values in the constitution. His concern for a prin-
cipled approach to discovering fundamental values in the constitution is of
particular interest. We will, therefore, investigate his preliminary work to
discern whether an approach to minority language rights in the B.N.A. Act,
other than Conklin’s fundamentalist-constitutionalist approach, is for-
thcoming from his arguments.

Ely has proceeded through two stages in his investigation of a value-
protecting approach to judicial review. First, he has examined the ‘‘allure’’
of constitutional interpretivism, arguing, however, that it is an impossible
position. Second, and more importantly for us, he has criticized the general
outlook that ‘‘constitutional law must now be understood as the means by
which effect is given to those ideas that from time to time are held to be fun-
damental,’’?? that the court is ‘‘an institution charged with the evolution
and application of society’s fundamental principles,’’ and its task, accor-
dingly, is ‘‘to define values and proclaim principles.’’*?

Though it is not expressly mentioned, Ely’s first stage is evidently a
response to Berger’s interpretivist approach as set out in his recent book,
Government by Judiciary.** The book falls into two parts, the first, an
historical enquiry into the original understanding of the 14th Amendment
and the second, an essay in political theory where Berger elaborates his nor-
mative conception of the scope of judicial review. In view of Cairns’
criticism, among others, of the historical approach to constitutional inter-
pretation, the adequacy of Berger’s approach is questionable; historical
records are never complete and can never be conclusive. Moreover, there is
the more important question of the extent to which history, however clear,
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should control interpretation of the constitution.** Conklin is clearly of the
view that it is important but restraining in the contemporary context.

The result of Berger’s historical approach is the complete exclusion of
the courts from the policy-making process. He argues that the constitu-
tional text must be interpreted in accordance with the ascertainable intent of
the framers, even if the text suggests a different meaning. If the court fails
to do this it is effectively amending the constitution, a procedure from
which it is specifically excluded by Article V of the constitution. According
to Berger, since the intent of the framers of the 14th Amendment is ascer-
tainable, the courts are obliged to follow it. Since they have not, we have a
judicial amendment of the constitution or ‘‘government by judiciary,’”’ a
position which he says should not be tolerated.

Ely’s first stage of investigation is only relevant to us to the extent that
it defines for future Canadian jurisprudentialists a scope for further enquiry
in the Canadian context. Unlike Cairns who attacks the fundamentalist-
interpretivist approach as being ‘‘replete with insuperable difficulties’’,*¢
Ely finds the fundamentalist-interpretivist approach formidable. He sees
three obstacles to proceeding against it. He overcomes these obstacles, or
fails to overcome them according to Berger,*” by arguments that are framed
in terms of American history and American cases; these are unfortunately
not relevant to the Canadian context. The three formidable obstacles,
however, must be addressed in any Canadian investigation of the subject.

First, he notes that the interpretivist approach ‘‘better fits our usual
conceptions of what law is and the way it works’’ since in interpreting a
statute ‘‘a court will obviously limit itself to a determination of the purposes
and prohibitions expressed by or implicit in its language.””®® The
jurisprudential view of the Privy Council comes to mind here. It will be
recalled that the fundamentalist dispute with the Privy Council
jurisprudence was over ‘‘providing a technically correct, logical interpreta-
tion of a clearly worded document.’’** Either the Privy Council approach or
the fundamentalist approach, therefore, ‘better fits our usual conception
of what law is’’ than the noninterpretivist-constitutionalist approach.

Second, Ely justly considers that ‘‘vague and untethered standards in-
evitably lend themselves to the virtually irresistible temptation to intervene
when one’s political or moral sensitivities are sufficiently affronted.’’*® This
second point is of considerable importance to Scott who was aware of the
political and religious factors in deciding minority language rights in the
constitution between two races and two religions.

Third, Ely’s most serious general objection is that the noninterpretivist
approach is undemocratic. Ely notes that the noninterpretivist ‘‘would have
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politically unresponsive judges select and define the values to be placed
beyond majority control.’’®! The interpretivist, on the other hand, takes his
values from a constitution which has been ‘‘submitted for and received
popular ratification’’ and is, therefore, ‘‘ultimately from the people.’’*?

After presenting arguments to overcome these three formidable
obstacles, Ely attacks the Berger position head on by arguing that an inter-
pretivist approach is impossible since ‘‘Constitutional provisions exist on a
spectrum ranging from the relatively specific to the extremely open-
textured.”’®* Unlike Berger’s emphasis on the ‘‘original intent’’ of the
framers, Ely argues that the framers issued in the 14th Amendment, as well
as in other amendments, an ‘‘open and across-the-board invitation to im-
port into the constitutional decision process considerations that will not be
found in the amendment nor even, at least in any obvious sense, elsewhere
in the Constitution.”’** To discover the fundamental values articulated
through the open-ended phraseology of the amendments necessitates, ac-
cording to Ely, a principled approach. He therefore seeks to establish ‘‘a
principled form of noninterpretivism . . . one that does not rely on the
judge’s assessment of society’s fundamental values.’’** If a principled ap-
proach is forthcoming from his investigation, it will contribute to our
understanding of how to achieve impartial judgments in the more restrictive
context of minority language rights in 5,133 and in 5.93(1). If such an ap-
proach is not forthcoming, however, the question arises ‘‘why courts,
rather than legislatures, should have final authority to resolve controversies
about the meaning of the Constitution.’’%*

The comprehensiveness of Ely’s investigation indicates that a principled
approach will not be formulated upon further investigation. His starting
point is Sandalow’s and Bickel’s statements that the judiciary is ‘‘an institu-
tion charged with the evolution and application of society’s fundamental
principles,’’®’ that its task, accordingly, is ‘‘to define values and proclaim
principles.’’®® The question that he addresses is how this task is to be done.
He discusses and rejects seven possible solutions to the problem.

First, he convincingly demonstrates that a divorce between a judge’s
personal values and the social consensus that activists would have him

91.  [Id., at 405. Although politically unresponsive, they have had political responsibility and experience. Cf. D.B. Fowler,
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divine is delusory, that what he is “‘really . . . discovering . . . are his own
values.”’?® that judges are by no means ‘‘best equipped to make moral
judgments, in particular that they are [not] better suited to the task than
legislatures.’’'°® Second, he rejects the natural law approach which is one
form of noninterpretivism, arguing among other things, that although
natural law thinking was current in the era when the constitution was for-
mulated, it was far from a universally accepted theme; moreover, it had ‘‘a
singular vagueness’’ such that you could ‘‘invoke natural law to support
anything you want.”’'®! Third, he rejects Wechsler’s appeal for ‘‘neutral
principles’’, arguing that they tell us nothing ‘‘useful about the appropriate
content of those principles or how the Court should derive the values they
embody.’’'*? Fourth, he rejects the method of reason familiar to the
discourse of moral philosophy because there does not exist a method of
moral philosophy. Fifth, he rejects tradition because, like Cairns’ point
about history, it ‘‘can be invoked in support of almost any cause.’’'°* Sixth,
he rejects consensus as a standard because ‘it simply makes no sense to
employ the value judgments of the majority as their vehicle for protecting
minorities from the value judgments of the majority.’’'** And finally, he re-
jects Bickel’s suggestion to predict ‘‘tomorrow’s values’’'%* as a source of
constitutional judgment because it is risky and the judiciary is no more
qualified than the legislature in this activity.

The result of Ely’s investigation is not hard to predict. As he says in a
later paper: ‘“When we search for an external source of values with which to
fill in the Constitution’s open texture ... we search in vain.”’'*¢ In the
literature on American constitutional jurisprudence there are attempts,
similar to Ely’s, to establish an unprejudiced value-principled approach to
judicial decision-making. Ely’s result is, as Miller and Howell say of
Wechsler’s appeal for ‘‘neutral principles’’:'®” ‘‘his quest for neutrality is
fruitless. In the interest-balancing procedure of constitutional adjudication
neutrality has no place, objectivity is achievable only in part, and impar-
tiality is more of an aspiration than a fact.’’'°® Or as Braden concludes, in
an earlier attempt to establish objectivity in constitutional law:

There is no objectivity in constitutional law because there are no absolutes.
Every constitutional question involves a weighing of competing values. Some of
these values are held by virtually everyone, others by fewer people. Supreme Court
justices likewise hold values. The more widely held are the values in society, the
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more likely the Supreme Court will hold them; the more controversial the values, the

more likely the Supreme Court is to divide over them.'*®

It appears that there are fundamental reasons why Cairns’ constitu-
tionalist, in recognizing the policy-making role in judicial review of the con-
stitution, did not develop normative and analytical principles by which the
judicial role might be implemented. We have already rejected the fun-
damentalist position as untenable. If we accept the fact that the principled
approach of constitutionalism (noninterpretivism) is not forthcoming from
Ely’s investigations, where do we look for impartial judgments? In Scott’s
terms, what do we do when confronted with minority language disputes in
the constitution between two races and two religions? Ely’s investigations
reveal the fact that ‘‘impartial judgments’’ are, as Miller and Howell say,
‘“‘more of an aspiration than a fact.”’ If there can be no principled approach
to limit untethered judicial discretion, the question to ask is why the courts
should have final authority to give meaning in the constitution to the con-
troversy of minority language rights, when that controversy is fundamental-
ly political?''°

As argued earlier in this paper, the constitution is a compromise, in a
legal document, of a political struggle and, therefore, the document is
forever politically charged. Moreover, what the constitution safeguards are
certain (minority) interests which are thought to be fundamental to achiev-
ing the resolution of the political struggle. These constitutional safeguards,
however, which define the limits of majority power, are not self-enforcing
and in order to prevent the majority from acting in defiance of their con-
stitutional limits, thereby oppressing a minority, we have the mechanism of
judicial review of the constitutiona. Ely supports this view in his embryonic
third stage where he abandons a value-protecting approach in favour of ‘‘a
participation-oriented, representation-reinforcing approach to judicial
review.”’'!! He describes his new approach in the following manner:

The approach to constitutional adjudication recommended here is akin to what
might be called an “‘antitrust’’ as opposed to a ‘‘regulatory’’ approach to economic
affairs — rather than dictate substantive results it intervenes only when the
‘“market,”’ in our case the political market, is malfunctioning . . . . Malfunction oc-
curs whenever the process cannot be trusted, whenever: (1) the in’s are choking off
the channels of political change to ensure they will stay in and the out’s will stay out,
or (2) though no one is actually denied a voice or a vote, an effective majority, with
the necessary and understandable cooperation of its representatives, is systematical-
ly advantaging itself at the expense of one or more minorities whose reciprocal sup-
port it does not need . . . .''?

It is difficult to see how this new approach is not value-oriented. The
issue now becomes when is the political market malfunctioning to warrant
judicial intervention? Have not the English advantaged themselves from the
legislation in the Manitoba and Ontario Schools Question? Are not the
French advantaging themselves from Quebec’s language policy? Surely
when the highest court decides that our political market is malfunctioning,
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when it decides on these questions of minority/majority language rights in
the constitution, it is making a value decision as well as a political decision.
If this is the case, then Ely has unsuccessfully replaced the value-protecting
approach. The problem of impartiality remains. Ely’s awareness, however,
that judicial review and the constitution are bound up with the political
market suggests that, if we accept judicial objectivity in constitutional
decision-making as unattainable, then the clear route is away from ‘‘a priori
legal principles’’*'? to the political realm. I side with a recent exponent of
the view that the constitution is out and out political.''* Griffith argues that
there is no objectivity in constitutional law since government by laws rather
than by men is an unattainable ideal. He argues that written constitutions
“‘merely pass political decisions out of the hands of politicians and into the
hands of judges or other persons. To require a supreme court to make cer-
tain kinds of political decisions does not make those decisions any less
political.”’*** Thus he would deride Ely’s attempt to establish a principled
form of non-interpretivism: that ‘‘judges are seeking abstractions like
justice or the conscience of the community or whatever is ‘nonsense on
stilts’.’’1'¢ Appeals to ‘‘national consensus,’’ to ‘‘community morality,”’ to
“fundamental legal principles,”’ to ‘‘theories of justice,”” to ‘‘inherent
rights” simply ‘‘mythologized and confused’’ a matter that ‘‘is political
throughout.’’*'” The conclusion, therefore, is that if it is a political decision,
the decision must be taken by politicians. The advantage of politicians over
judges ‘‘is not that politicians are more likely to come up with the right
answer”’ but that they are ‘‘removeable’’ and ‘‘more vulnerable’’ than
judges.''®

Politics and Minority Language Rights
The Political Parties and Their Proposals

Each of the three main political parties has addressed itself to the
reform of minority language rights in the debate on the reform of the con-
stitution of Canada. Although the position of the now defeated Conser-
vative government was never fully formulated, there is clear evidence that
under Clark’s leadership there would have been no reform of minority
language rights. ‘“The Kingston Communique,’’ a joint statement by Joe
Clark and the provincial Premiers Moores, Hatfield, Davis, and Lougheed,
stated that minority language education should be handled by the provinces
“‘since education is exclusively a matter of provincial jurisdiction.’’'*® Clark

113. Cf. E. McWhinney, ‘‘Legal Eclecticism and the Development of a Bicultural Canadian Jurisprudence’’ in Problemes de
Droit Ci porain Melanges Louis Baudouin (A. Popovici, ed. 1974), 503 at 509:
This means, of course, that if we are correct in this diagnosis that the future development of Cana-
dian jurisprudence is likely to follow essentially low-level, practical, problem-oriented methods, then we
are not going to see any immediate postulation of asserted a priori legal principles. Instead, we should
have a series of concrete legal solutions to concrete social problems, with the general principles being
derived inductively from those problems and their own low-level solutions.
114. J.A.C. Griffith, “The Political Constitution’’ (1979), 42 M.L.Rev. 1,

115. Id., at 16. Cf. Laskin, supra n.108, at 116:
What needs to be emphasized — and I should perhaps apologize for assuming that it needs to be said
here — is that the Supreme Court, like other courts in our country, has been carrying out, has been and is
still engaged in a judicial function, not a political function, not an executive function, not an ad-
ministrative function.
116. Supran.114, at 18.
117. Id., at 17-18.
118. M., at 18.
119, Joe Clark et al., The King: C i S ber 16, 1977) at 5 in A.C. Cairns, ‘‘Recent Federalist Constitu-
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tional Proposals: A Review Essay’’ (1979), § Can. Public Policy 348, at 351,
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expressed a similar view in the House of Commons, saying that he had no
intention of providing constitutional guarantees for official language
minority groups if the premiers oppose such a move. Moreover, unlike the
former Liberal government, Clark added that his government would not be
publishing any proposals to change the constitution as an alternative to the
drive for sovereignty-association by the Quebec government.'2°

An opposing view is put forward by Ed Broadbent of the New
Democratic Party. He argues that, as a matter of justice, there should be en-
trenched in the new constitution a Charter of Rights which includes minori-
ty language rights. He rejects, however, the particular Liberal Charter of
Rights proposed in Bill C-60'*' ‘‘as ridden with loopholes’’. He thinks that
our judges are ‘‘too timorous to give credence to the stated seriousness of
the government’s intentions”’ in the Liberal Charter.'?? Even if a Charter of
Rights, including minority language rights is entrenched in the constitution,
Broadbent concludes that it is irrelevant to Quebecois nationalism since it
will do little ‘‘to lead in the future to the generation of feelings of unity
toward Canada by the Quebecois.’’!??

The only fully articulated position among the three parties on minority
language rights has been presented by the Liberals in Bill C-60, a federal bill
on the reform of various aspects of the constitution. Minority language
rights are guaranteed in sections 13-22 of the Charter of Rights and
Freedoms to be entrenched in the constitution.'** While ss.13-19 cover more
explicitly matters similar to those of s.133 of the B.N.A. Act, s.21 of the
charter deals with the language of instruction problem posed by 5.93(1) of
the B.N.A. Act. Under s.21(1) a parent (or a person standing in the place of
a parent) who is a Canadian citizen resident in the province, has the right to
have his or her children receive their schooling in French or in English,
where the number of children warrants it, if the parent’s language is the
primarily spoken language of the numerically smaller of the two groups.

The Bill’s language proposals satisfy the Liberals’ objective to ensure
throughout Canada equal respect for the French and English languages.
Unlike Broadbent, Trudeau has argued that the ‘‘geographic area of each
language community’’ contains ‘‘significant minorities of the other,”’ that
the existing ‘‘inadequacy of the language rights guaranteed by the Constitu-
tion . . . had jeopardized the progress of the French-speaking people of
Canada, led them to withdraw in spirit into Quebec, and added strength to
the separatist movement in that province,””'** Cairns attacks the Liberal
Charter’s guarantee of linguistic rights.'?® He argues that the linguistic guar-
antees minimize geography and stress the extent to which the major

120. The Globe and Mail, November 9, 1979, at 13,

121, Ss. 1322,

122. Ed Broadbent, Opening Statement 10 the Joint Senate-House of Commons Committee on the Constitution, (August 15,
1978) at 3 in Cairns, supra n.119, at 352.

123. Ed Broadbent, National Unity Hlusions Outlined, Speech to the Men’s Canadian Club of Vancouver (October 4, 1977)
at 2 in Cairns, supra, n.119, at 352.

124, See R.W. Kerr, “‘The Language Provisions of the Constitutional Amendment Bill 1978 (1979), 57 Can.B.Rev. 640,

125. P.E. Trudeau, A Time for Action: Toward the Renewal of the Canadian Federation (1978), at 9, 20 in Cairns, supra,
n.119, at 355.

126, Supra n.119.
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linguistic communities overlay provincial boundaries for specific political
reasons. The Charter was simply ‘‘the latest expression of the basic federal
strategy of the last 15 years to minimize differences between francophones
within and without Quebec, and thus resist the priority role as the defender
of French language sought by the government of Quebec.’’'?” Cairns’ point
is accurate. The Parti Quebecois has sought to maintain and promote its
priority role as the defender of French language by the Official Language
Act (Bill 101). This is the political reality. It pervades and penetrates Quebec
society. It puts into practice, moreover, the Conservative view that minority
language education is the province’s concern. If it remains the political
reality, then in some eyes it will ‘“de facto be an amendment to s.93 of the
British North America Act, i.e., of the Canadian constitution, even though
it is a simple provincial statute subject to amendment or repeal at any time
in the ordinary way,”’!?*

Quebec’s Official Language Act and Political Reality

The Official Language Act of the Quebec government, enacted August
26, 1977, is a broad linguistic blueprint for ensuring preeminence for French
as the language of business, government, and education in Quebec. As has
been mentioned, the language of government provisions challenged in
Blaikie were held unconstitutional by the Supreme Court of Canada.'* The
language of instruction provisions (ss.72-80), however, have not been
challenged although their counterparts in the previous Act were successfully
upheld.'*° They provide that all elementary and secondary school children
in the province must attend French-language schools. In derogation of this
rule, there are a number of exceptions:

s.73. [t]he following children, at the request of their father and mother, may receive
their instruction in English:
(a) a child whose father or mother received his or her elementary instruction in
English, in Quebec;
(b) a child whose father or mother, domiciled in Quebec on the date of the
coming into force of this Act, received his or her elementary instruction in
English outside Quebec;
(c) a child who, in his last year of school in Quebec before the coming into
force of this Act, was lawfully receiving his instruction in English, in a public
kindergarten class or in an elementary or secondary school;
(d) the younger brothers and sisters of a child described in paragraph (c).

Moreover, there are regulations promulgated pursuant to s.85 permitting

education in English of the children of several categories of temporary
residents of Quebec. Generally speaking, however, only the children of a

127. Id., at 355.

128. P. Meyer, “Human Rights Declarations and their Place in the History of Constitutional Law: A Quebec Perspective’”
(1973), 8 La Revue Juridique Themis 275, at 280. Cf. E. McWhinney, ‘“‘Social Revolution and Constitutional Revolu-
tion in Canada: Some Reflections on the Philosophy of Legal Change,” (1966), 12 McGill L.J. 479, at 480: ““The really
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parent who received his or her education in English are eligible under the
regulation.'®

In his study of language rights and Bill 101, Savren documented the
English minority’s reaction to the language of instruction provisions.!*? The
most open defiance of the legislation was a policy decision of the Quebec
Association of Protestant School Boards asking the board members *‘to ad-
mit the child of any parent who requests such admission to an English-
language school, whether or not Bill 101 permits the child’s education in
English,”** As a result, soon after the start of the 1977-78 school year the
Quebec government estimated that 2100 students on Montreal Island had il-
legally enrolled in English-language schools. Levesque called the situation
one of “‘civil disobedience that cannot be tolerated’’ and remarked that
‘‘eventually, measures will have to be taken to counter it,”’!*

It is clear that under the Trudeau formulation the Levesque provisions
could not stand. However, this is not necessarily the case under the present
constitutional arrangement and Levesque could arguably present a strong
position under 5.93(1) if he were challenged. Although the purpose of
$.93(1) is to protect the rights which diverse denominations had at the mo-
ment of union, this does not mean that the provinces may not make laws in
regard to these rights: ‘“It is possible that an interference with a legal right
or privilege may not in all cases imply that such right or privilege has been
prejudicially affected.’’'** The two views of what ‘‘prejudicially affected’’
means are found in the decisions of the Supreme Court of Canada'*¢ and
the Privy Council'*’ in the Barrett case. There the issue was whether the
Manitoba School law of 1890, abolishing the separate schools which had
been established in 1871, was constitutional and whether the Manitoba
government was prejudicially affecting the Roman Catholics by imposing a
tax for public schools which they opposed. In the Supreme Court of
Canada, the court, composed of three Protestants and two Roman
Catholics, unanimously held the Manitoba law unconstitutional. The issue,
as far as they were concerned, was not only whether 5,93(1) protects the
right in itself, but whether this right could be exercised in a practical way:
“‘the value of the right depends upon the practical use that can be made of
it. Whatever throws an obstacle in the way of that practical use prejudicially
affects the right . . . the degree of interference is immaterial.’’'** The Privy
Council, overturning the Supreme Court decision, held that it is only the
right itself which is protected. The ability to exercise that right in a practical

131.  Contrast Quebec’s new restrictions on parental rights in the education of their children with the observations in an early
study: B.F. Loughery, Parental Rights in American Educational Law: Their Bases and Implementation (1957). In her
chapter, ‘‘Parent-State Relationships in Canadian Education”, Loughery gives the following overview of Canadian
legislation involving parent-state relationships, at 186-87:

Iu the provinces that legally recognize the separate schools, this trend toward State monopoly is
somewhat reduced by provision for parental participation. Parents not only may choose the school they
desire their child to attend, but through delegation may select textbooks and teachers that conform to the
way of life in which they desire their children reared. Quebec is notable among those provinces for
legislative enactments that protect parental rights.
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way, which was central to the Supreme Court of Canada decision, was not
even addressed.

Even if the Privy Council view is rejected by a modern Supreme Court
of Canada in favour of the *‘practical use’’ approach of the earlier Supreme
Court, Levesque still has a persuasive argument. He could argue that the
fact that the parents of students seeking instruction in English would be re-
quired to follow a certain procedure in order to invoke s.73 (see s.80) before
their children could begin or continue their education in Quebec, would lit-
tle affect in any practical way the families in Quebec whose mother tongue
is English. Section 73, it could be maintained, in fact preserves the existing
status of English language instruction in the province and therefore in no
way prejudicially affects this right of the English-speaking minority. There
is, therefore, no obstacle in the way of the practical use of that right as there
was in the Barrett case. However, if the English-speaking minority cannot
provide evidence to prove that the withdrawal of their rights has prejudicial-
ly affected them, as is required by the Privy Council view in Barrett, it still
could be argued that in these circumstances such a withdrawal in itself
necessarily operates to their prejudice:

To give authority to withdraw a right or privilege under these conditions necessarily

operates to the prejudice of a class of persons affected by the withdrawal . . . It was

argued that no evidence on behalf of the appellant board had been called to prove

that the withdrawal of their rights, powers and privileges operated to their prejudice.

In the opinion of their Lordships, no such evidence was necessary.'**

Even if Levesque’s provision is struck down in regard to the English
and Protestant minority, the provision is still operative in another respect.
It will be readily noted that the education provision attempts to enlarge the
French-speaking school system, as well as prohibiting the attendance at
children of parents from other countries and from other provinces into the
French-speaking school system, as well as, prohibiting the attendance at
English-speaking schools of Francophones whose mother tongue is French,
Addressing the immigration population was the result of a concern which
Francophone demographers engendered among Francophones. They noted
two factors which threatened the French identity: (1) the declining birth rate
and (2) the influx of immigrants settling outside Quebec and in Quebec in
the English community. Forseeing a decline in the percentage of Fran-
cophones in Quebec demographer Jacques Henripin recommended that im-
migrants to Quebec integrate into the French community. !4

The provisions of the Official Language Act embodying this recom-
mendation are not certain to be constitutionally valid.'*' However, they have
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been enforced with some prejudice to the immigrants involved. Recently, a
Quebec Superior Court judge turned down an injunction application by a
Greek parent, who had been in Canada for 21 years, to have his child re-
admitted to an English-language school. Biron, J., stated that the court had
no jurisdiction over decisions by the Appeal Commission of the Department
of Education which had refused to admit the child to an English school
where he successfully passed his first year. The effect of the judgment, ac-
cording to the report, was to compel the nine-year-old child to enter a
French-language school at the kindergarten level.'*?

There is evidence that the reaction to the Official Language Act within
Quebec, which is 80% Francophone, is increasingly favourable. At the
adoption of the Act, a study by sociologist Marvin Goldfarb revealed that
56% of Quebec Francophones objected to it.'** However, a survey by the
Centre de recherche sur I’opinion publique at the same time, using a con-
siderably larger sample, found that 59% of Quebec Francophones sup-
ported the Act.'** In the summer of 1978, Goldfarb again surveyed the
Quebec Francophones to find that 30% had not heard of the Act, but of
those who had heard of it, 68% favoured it. His survey also revealed that
about 60% of the Quebec Francophones thought that the English were lear-
ning French ‘‘to continue economic domination’’ and 70% thought that the
French were learning English ‘‘to overcome economic domination,”’'4*

Such a trend supports the observation that ‘‘whichever party wins the
next election, there can be no retreat from the objectives of the Language
Charter. Whoever is premier will have no choice but to continue the fran-
cization of Quebec.’’!*¢ This is borne out too by the fact that the Official
Language Act is not the first attempt to limit the language of instruction in
public schools. The first bill ‘‘was introduced by the Union Nationale, the
second by the Liberals, and only the third by the Parti Quebecois.’”'*’

There is, therefore, a political reality in Canada and nowhere has this
been expressed more clearly than in the Pepin-Robarts Report.'** The
report notes and accepts what it views as ‘‘a growing linguistic territorial
concentration which is rendering Quebec increasingly French and the rest of
Canada, excluding New Brunswick, increasingly English.”’'** No doubt
Quebec’s Official Language Act is an important factor in this linguistic ter-
ritorial concentration.

The report makes another important point as well. Outside of the areas
which extend ‘‘from northeast New Brunswick, through Quebec, into adja-
cent parts of Ontario,’’ the trend to linguistic assimilation of the French-
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speaking minorities is so strong as to be virtually irresistible.!*® In other
words, there is no Francophone community stretching from the Atlantic to
the Pacific which must be protected, as the Liberals would have us think.
The report casts doubt on the Liberal charter’s purpose that a ‘‘geographic
area of each language community’’ contains ‘‘significant minorities of the
other”’ that must be protected.'*' One commentator in fact has accused the
Trudeau government of deliberately disregarding data which does not sup-
port its approach.!s?

Therefore, Broadbent is closer to the political reality than Trudeau
when he says that a charter, including linguistic guarantees, will do little to
generate feelings of unity in Quebec toward Canada. This observation is
borne out by another Goldfarb survey in mid-1978. Of the Quebec Fran-
cophones interviewed, 79% of them said that their attitude toward in-
dependence for Quebec would not be affected if the rest of Canada became
fully bilingual. In addition, 69% said that separation would be an issue even
if a mutually accepted version of bilingualism were a reality in Canada and
the language issue was resolved to the satisfaction of both French and
English Canadians.'*?

While the Pepin-Robarts report recognizes the political reality of
linguistic dualism in our country, it is not pessimistic about a solution to our
problem. Among the recommendations in the report is the encouragement
to emulate the Swiss in our appreciation of diversity and to consider more
seriously the Swiss principle of linguistic territoriality. That principle has
been succinctly articulated by Kenneth McRae:

Though it rests on a network of custom and jurisprudence far more than on positive
law, the main principle underlying Swiss language rights is clear enough: it is ter-
ritoriality, or the right of any locality to preserve its linguistic heritage even in the
face of rapid social change that threatens linguistic stability. The incoming in-
dividual is expected to adjust to the language of the region, to deal with local
authorities in the local language, and to send his children to local schools.!**

In an earlier study, McRae writes that the Swiss solution ‘‘may be worthy of
reflection in other plurilingual countries where it is customary to take either
a fatalistic or a majoritarian attitude towards the pattern of language
usage.’’!** As a former research member of the Royal Commission on Bil-
ingualism and Biculturalism, McRae no doubt has Canada in mind. A more
recent supporter conceives the resolution of the language problem by a
restructured federation ‘‘on the Swiss pattern, with Quebec unilingual
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French, New Brunswick divided into French, and English-speaking regions,
the other provinces unilingual English-speaking and the federal govern-
ment bilingual only in the national capital.’’!*¢ He adds that there is ‘‘con-
siderable evidence that the Swiss option also would be warmly welcomed by
a majority in the other provinces.’’'*” Whether or not the Swiss solution is
welcomed by a majority in the other provinces, it must be conceded that
given the political reality in Quebec, one of the necessary conditions for any
reconciliation of Quebec with the rest of Canada is that it be a unilingual
Quebec.
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